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YOSHIO OHARA*

Judicial Assistance to Be Afforded
by Japan for Proceedings

in the United States
1. The Framework of Judicial Assistance to be Afforded
by Japan for Proceedings in the United States
Since 1970 Japan has been a signatory to both the Convention Relating

to Civil Procedure I (the Hague Civil Procedure Convention) and the Convention on the Service Abroad of Judicial and Extrajudicial Documents
in Civil or Commercial Matters 2 (the Hague Service Convention). It has
not yet, however, ratified the Convention on the Taking of Evidence
Abroad in Civil or Commercial Matters 3 (the Hague Evidence Conven-

tion). On the other hand, the United States is a signatory to the Hague
Conventions on Service and Evidence, but not to the Civil Procedure
Convention. In 1964 both countries entered into a bilateral Consular
4

Convention.
As early as 1905 Japan enacted the Act relating to the Reciprocal Judicial
Assistance to be Given at the Request of Foreign Courts 5 (Reciprocal
Judicial Assistance Act). This Act shows that Japanese courts are willing,

at the request of foreign courts, to assist in serving documents or taking

*LL.B., Tokyo University; M.C.L., Columbia University; LL.M., Harvard University.
Professor of Law, Kobe University.
1. 286 U.N.T.S. 265 (entered into force with Japan on July 26, 1970).
2. 658 U.N.T.S. 163 (entered into force with the United States on Feb. 10, 1969, and
with Japan on July 27, 1970).
3. 847 U.N.T.S. 231 (entered into force with the United States on Oct. 2, 1972).
4. 518 U.N.T.S. 180 (entered into force on Aug. 1, 1964). Japan also concluded a similar
convention with the United Kingdom. 561 U.N.T.S. 25 (entered into force on Oct. 10, 1965).
5. Law No. 63 of Mar. 13, 1905, as amended by Laws of Mar. 29, 1912, and Mar. 22,
1938; see Appendix.
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evidence in connection with cases in civil or criminal matters provided
that the request for assistance meets the following criteria:
(i) The request must come through the diplomatic channel.
(ii) If a letter rogatory and documents annexed thereto are not written
in the Japanese language, translation thereof into Japanese must
be appended to the original.
(iii) The requesting State must guarantee the payment of the expenses
incurred in the execution of the letter rogatory.
(iv) The requesting State must assure reciprocal judicial assistance if
requested by the Japanese courts.
(v) The letter rogatory must be executed in accordance with the law
of Japan.
In 1953 the presiding judge at the Superior Court of the State of Washington for King County issued a letter rogatory to the appropriate judicial
authorities in Japan, asking them to take certain testimony from a Japanese in the case of Richard Lee Trafton v. American Mail Line pending

before the court. The U.S. Embassy in Tokyo transmitted it to the Japan's
Ministry of Foreign Affairs. Both governments reached, through exchange
of note verbale, an arrangement by which the U.S. Government would
6
observe the above mentioned criteria (ii), (iii), and (iv).
In 1970 Japan enacted both an Act and a Regulation relating to special
provisions of civil procedure in accordance with the enforcement of the
Hague Conventions on Civil Procedure and Service. Japan's Minister of
Foreign Affairs is designated as its Authority under the Hague Civil Procedure Convention and Central Authority under the Hague Service Convention (the Act, sec. 1).
1I. Service of Process in Japan for Proceedings
in the United States
In connection with service of written interrogatories and orders for
production of documents as methods of discovery for proceedings in the
United States, let us examine problems respecting a U.S. request for
Japan's assistance for service of process.
Since the United States and Japan are signatories to both the Hague
Service Convention and bilateral Consular Convention, the following
methods on service of documents provided by these Conventions are
available in Japan:
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SERVICE OF DOCUMENTS UNDER THE
HAGUE SERVICE CONVENTION

1. Request for Service from the U.S. Courts to
Japanese Courts through the Central Authority

The request for service of judicial or extrajudicial documents in civil
or commercial matters from "the authority or judicial officer" under the
law of the United States is addressed to Japan's Minister of Foreign Affairs
as the Central Authority under this Convention (art. 3, para. 1). The letter
of request and summary of the document to be served are written in
English, French, or the official language of the State addressed (art. 7,
para. 2), in this case Japanese. In Japan, unless (I) the Central Authority
requires the document to be served to be written in or translated into
Japanese, or (2) a method prescribed by Japanese law for service or a
particular method of service is requested by the applicant for the letter
of request, the document without its Japanese translation may be served
by delivery to an addressee who accepts it voluntarily (art. 5, para. 2
and 3). Therefore, so long as the Central Authority of Japan requires the
document to be appended with its Japanese translation only in the case
of (2), but not in the case of voluntary delivery, the second criteria of the
Reciprocal Judicial Assistance Act has been limited by ratification of the
Hague Service Convention. Unlike the Hague Civil Procedure Convention
(art. 3, para. 3), a certificate as to the accuracy of the translation is not
necessary in case of service under the Hague Service Convention.
The letter of request and document to be served are forwarded from
the Central Authority to the Supreme Court and finally to a district court
that has jurisdiction over the addressee. The district court administers
service of the document. The methods of administering service consist
of (1) service in the manner prescribed by Japanese law (for example,
service by mail, service by court clerk, service upon employee, etc.; see
Japanese Code of Civil Procedure, arts. 162, 163, 169, 171, 172, 177), (2)
service in a special manner (for example, service by a bailiff; code, art.
162, para. 1), and (3) voluntary delivery. In the case of (3), the clerk of
the district court notifies the addressee to accept it. The addressee may
accept it on appearing or request the court to send it to him. In the latter
case, the clerk may effect service by mail. If the addressee fails to respond
within three weeks from the date of notification, the voluntary acceptance
is deemed to have been refused and the letter of request is returned
unexecuted (Regulation, sec. 4). As to the result of service, the clerk
completes a certificate in the form of the model annexed to the Hague
Service Convention. The certificate indicates the method, the place, and
the date of service and the person to whom the document was delivered.
If the document has not been served, the certificate states the reasons
VOL. 23, NO. I
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that have prevented the service. The certificate is forwarded to the applicant through the Ministry of Foreign Affairs, although the Convention
provides for forwarding directly to the applicant (art. 6, para. 4). The
costs occasioned by (1) the employment of a judicial officer or a person
competent under Japanese law, or (2) the use of a particular method of
service, must be reimbursed by the applicant (art. 12, para. 2).
The letter of notification to the addressee for the acceptance of the
document to be served indicates whether the Japanese translation thereof
is appended or not. Sometimes the refusal of acceptance by the addressee
occurs when the Japanese translation is not appended to the original in
the case of voluntary delivery. In such a case, a U.S. service request will
be returned unexecuted to the U.S. Central Authority.
Table I shows that the number of Japanese enforcement of service of
documents requested by U.S. courts has markedly increased since 1985,
probably due to rapid and substantial increase of Japanese investment
into the United States. Of the 2615 addressees from 1952 to 1987, 2555
were Japanese nationals and sixty were foreigners. U.S. requests constitute about 60 percent of the total requests from foreign courts. The
figures in Table I represent only the cases that the Central Authority of
Japan forwarded to the Supreme Court. The Central Authority does not
accept requests from foreign courts if the forms for request are incomplete, documents are not translated into Japanese in cases of service in
the manner prescribed by Japanese law or in a special manner, or service
affords insufficient time to enable the defendant to defend. The number
of such unexecuted requests is considerable.
2. Direct Service through Diplomatic or Consular Channels
Japan allows the U.S. diplomatic or consular agents directly to effect
service of judicial documents upon persons in Japan without compulsion
(art. 8). These agents may forward documents, for the purpose of service,
to the designated authorities of Japan, if exceptional circumstances so
TABLE 1
Japanese Enforcement of Service of
Documents Requested by U.S. Courts

nationality of 2615
1952-1982

1983

1984

1985

1986

1987

Total

56 (cases)

211

232

404

500

620

2555

582 (people)

211

297

404

501

620

2615

addressees

Japanese

Foreigners

2555

60

Source: Secretariat of the Supreme Court of Japan
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require (art. 9). As to consular channels, later we will refer to the bilateral
Convention.
3. Direct Service by Mail from the United States to Japan
In ratifying the Hague Service Convention, Japan did not object to the
clause "freedom to send judicial documents, by postal channels, directly
to persons abroad" (art. 10(a)), while it objected to the clauses "freedom
of judicial officers, etc. of the State of origin or any person interested in
a judicial proceeding to effect service of judicial documents directly through
the judicial officers, etc. of the State of destination" (art. 10(b) and (c)).
As personal delivery of judicial documents upon individuals or corporations by attorneys 7 is not recognized as a valid service by the Convention,
it is considered to be invalid in Japan even if it is valid by rule 4(i)(1)(C)
of the Federal Rules of Civil Procedure in the United States. If Japan
would recognize such method of service, which is not authorized under
the Convention, as valid, the conclusion of the Convention would become
meaningless.
It is not very clear from the legislative history why Japan did not object
to article 10(a) and abstained from the proposal of the German delegate
at the 10th Hague Conference on Private International Law in 1964 to
modify the present text of article 10(a) to the effect that, unless the State
of destination expressly consents thereto, direct service by mail shall not
be permitted. 8 There are several possible explanations for it. 9 A convincing explanation, however, seems to be found in the fact that Japan's
Code of Civil Procedure (Code) does not permit service by mail as a
method of service in a foreign country, unlike rule 4(i)(1)(D) of the Federal
Rules of Civil Procedure. Namely, article 175 of the Code limits the methods of service in a foreign country to the requests by the presiding judge
to (1) competent authorities of that country and (2) the Japanese ambassador, minister, or consul stationed therein. So long as a Japanese national
cannot utilize direct service by mail in a foreign country, Japan cannot
permit, from the viewpoint of reciprocity, direct service by mail from
abroad to Japan; therefore, the Japanese Government did not declare its
objection to article 10(a) of the Hague Service Convention.' 0 In Japan, a
7. See Kadota v. Hosoguai, 125 Ariz. App. 131, 608 P.2d 68, 73 (1980).
8.
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tome 111, 236 (1965).
9. Fujita, Service of American Process upon Japanese Nationals by RegisteredAirmail
and Enforceability of Resulting American Judgments in Japan, in 12 LAW IN JAPAN: AN
ANNUAL 69 (1979); Jorden, Beyond Jingoism: Service by Mail to Japan and the Hague
Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or
Commercial Matters, in 16 LAW IN JAPAN: AN ANNUAL 69 (1983).
10. The opinion of Dr. Akira Mikazuki, cited in Kobayashi, Kokusai Shiho Kyojo [International Judicial Assistance], in KOKUSAI MINJI SOSHOHO NO RIRON [THEORY OF INTERNATIONAL CIVIL PROCEDURE LAW] 304 n.22 (Sawaki & Aoyama eds. 1987).
DE LA DIXIME SESSION,

VOL. 23, NO. I

SYMPOSIUM: JUDICIAL ASSISTANCE

15

ratified multilateral treaty itself is not self-executing. In order to accommodate the direct service by mail prescribed by article 10(a) of the Convention into the Japanese Code of Civil Procedure, amendment of article
175 of the Code is necessary. Even after ratifying the Convention, however, the Japanese Government did not take any action to amend it.
Therefore, Japanese courts may, by article 200(2) or (4) of the Code,11
refuse the recognition and enforcement of a foreign judgment based on
direct service by mail of the summons and complaint, because service by
mail of such documents often does not guarantee that a Japanese translation will be appended or provide ample opportunity for preparation of
a defense. 12
U.S. courts have conflicting views as to the effect of Japan's failure to
object to article 10(a) of the Convention. The first view was expressed in
the judgment of Shoei Kako Co. v. Superior Court.13 In this case relating
to a products liability action against the Japanese manufacturer of an
allegedly defective motorcycle helmet, the petitioner sought review of an
order of the trial court that denied its motion to quash the service of
summons and complaint effected by mailing them to its head office in
Tokyo. However, the California Appeals Court of the First District held:
"From all that appears in the record the internal law of Japan permits
transmission by postal channels of documents coming abroad for service
within its territory. The failure to object to the provisions of subdivision
(a) of Article 10 may be so construed." 14 This view has been followed
by several cases. 15 On the other hand, a contrary view was stated in the
judgment of Ormandy v. Lynn and Toyota Motor Corp.16 as follows:
The ordinary meaning of the word "send" is to dispatch or transmit. Since
every other provision of the Convention uses the word "service" when prescribing approved methods of transmission for service, and since a liberal read-

I1.A foreign judgment which has become final and binding shall be valid only upon the
fulfillment of the following conditions:
2. in cases where the defeated defendant is a Japanese citizen, such party has
received service of summons or any other necessary orders to commence
procedure in a manner other than by notice or publication or has responded
in the action without receiving service thereof.
4.

there is mutual guarantee.

12. Fumita, supra note 9; Takakuwa, Shogai teki Minji Sosho Jiken niokeru Sohtatsu
to Shokoshirabe [Service of Process and Discovery in Transitional Civil Procedure Cases],
34 HoHson JIHOH [BAR REVIEW] 821, 838-39 (1985); Kobayashi, supra note 10, at 299.

13. 33 Cal. App. 3d 808, 109 Cal. Rptr. 402 (1973).
14. 109 Cal. Rptr. at 412.

15. Chrysler Corp. v. General Motors Corp., 589 F. Supp. 1182, 1206 (D.D.C. 1984);
Weight v. Kawasaki Heavy Indus., Ltd., 597 F. Supp. 1082, 1085-86 (E.D. Va. 1984);
Lemme v. Wine of Japan Import, Inc., 631 F. Supp. 456, 462-64 (E.D.N.Y. 1986); Sandoval
v. Honda Motor Co., 527 A.2d 564, 566 (Pa. 1987).
16. 472 N.Y.S.2d 274-75 (Del. 1984).
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ing of "send" to include effective service of legal process would vitiate the
fundamental intent of the parties to establish more formal modes of service,
the court concludes that Art. 10(a) does not authorize service by mail upon the
defendant in this case.
17
This view also has been followed by several cases.
Thus, opinions of lower courts are contradictory with respect to the
effect of Japan's failure to object to article 10(a). In order to avoid misunderstandings by foreigners that Japan permits the validity of service by
mail inasmuch as it did not object to article 10(a) of the Convention,
however, the Japanese Government should have declared, or even now
should declare, its objection to it. 18

Even if direct service by mail from the United States to Japan may be
legal, opinions conflict as to whether service by mail of documents written
in English, not translated into Japanese as the official language of the
State addressed, meets the requirement under the Convention or law of
the State addressed. The court in the Shoei Kako case held:
Admittedly in this case service was not made through a Central Authority
designated by the receiving state under the convention, but by means of an
alternative method. Plaintiff, therefore, cannot rely upon the authorization of
English language contained in the treaty, although it may be persuasive on the
issue of whether the recipient legally did have actual notice. . . . The record
does show that the recipient executed the postal receipt which was written in
English and French. Petitioner also apparently authorized the use of brochures
printed in English to further. sales of its products in this state. The special
appearance in these proceedings bespeaks that the purport of the documents
was understood. Under these circumstances there was neither a lack of due
process of law nor a violation of the letter or spirit of the treaty. 19

On the contrary, in the case of Julen v. Larson the California Appeals
Court of the Second District declined to enforce against an American
defendant a money judgment rendered by a Swiss court. In that case the

documents, which were written in German, which the defendant did not
understand, were served, by certified mail from the Swiss Consulate General in San Francisco, upon the defendant in the United States. The court
held,
[T]he process served must give defendant sufficient notice of the pending foreign
proceedings to satisfy the requirement of due process of law. Notice to be
effective must be informative. There is no evidence that defendant acquired
knowledge in fact of the action pending against him in Switzerland. Defendant

17. Reynolds v. Koh, 490 N.Y.S.2d 295, 296-98 (App. Div., 3d Dept. 1985); Rissew v.
Yamaha Motor Co. 493 N.Y.S.2d 78, 80-81 (1985); Mommsen v. Toro Co., 108 F.R.D. 444,
445-46 (S.D. Iowa 1985); Pochop v. Toyota Motor Co., Ltd., I I1 F.R.D. 464, 466-67 (S.D.
Miss. 1986).
18. Takakuwa, supra note 12, at 839; Kobayashi, supra note 10, at 300.
19. 109 Cal. Rptr. at 413.
VOL. 23, NO. I
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did not understand the language in which the legal documents were written,
and the accompanying correspondence did not identify the documents as materials of legal significance. Notice is legally sufficient
if it is reasonably cal20
culated to impart knowledge of an impending action.

The case of DaieiK.K. v. Blagojvic relates to the recognition of a French
default judgment against the plaintiff who did not understand French and
thus was not able to translate a French summons into Japanese by the
date of appearance. The Tokyo District Court held that service upon the
plaintiff by mail of the French summons and complaint, not translated
into Japanese, was insufficient service; therefore, the resulting French
judgment did not satisfy the requirement of article 200(2) of the Code. 2 1
Certainly, French is one of the official languages under the Convention,
but it is not as popular as English is in Japan.
The same criteria as to the translation of the documents to be served
should be applied in cases of (1)service from the requesting State to other
countries and (2) service from abroad to the State addressed. Opinions
differ as follows concerning the validity of service by mail from the United
States to Japan of documents written in English, but not translated into
Japanese: (1) service of such documents is valid to the Japanese addressee
who understands English to a certain extent, calling for case-by-case
examination of the extent of his understanding of English by a Japanese
court; and (2) service of such documents is always invalid irrespective of
the extent of English knowledge of the Japanese addressee, because in
the case of direct service by mail, the addressee has no opportunity to
check whether or not the documents have been translated into Japanese
before the receipt, unlike a case of voluntary delivery, and if the Japanese
translation is not attached, the addressee usually has difficulty preparing
22
his defense by the date of appearance.
In 1977 the United States Government stated in its observation submitted to the Hague Conference on Private International Law:
Experience teaches that the Convention is not very clear concerning the requirement for translations, and we have encountered different interpretations
abroad. In our judgment, this is an area of serious potential difficulty which
warrants careful examination .... On the one hand, it appears there will be
few instances where all of the documents to be served must be translated in
their totality into the language of the State addressed. On the other hand, it
would appear to be a reasonable and workable proposal to require that in all
cases (even where service is to be made by simple remise) the Summary contain
a translation of (or be written in) the language of the State addressed. The

20. 25 Cal. App. 3d 325, 101 Cal. Rptr. 796, 798 (1972).
21. 27

KAKYU MINSHU

[COLLECTIONS

OF JUDGMENTS OF LOWER COURTS],

No.

9-12,

Dec. 21, 1976, at 801, 805.
22. Kobayashi, supra note 10, at 300-01; Takakuwa, supra note 12, at 838-34.
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subject of translations is of great interest to us, and we will welcome the op23
portunity to discuss this particular difficulty with our fellow Central Authority."

As this observation urged, the requirement for translation under the
Convention should be further discussed among its contracting parties.
B.

SERVICE OF DOCUMENTS UNDER THE CONSULAR
CONVENTION BETWEEN JAPAN AND THE UNITED STATES

On the basis of article 17(l)(e)(i) of the bilateral Consular Convention,
the U.S. consular officer stationed in Japan may within his consular district serve judicial documents, on behalf of the U.S. courts, upon any
person in Japan (not only U.S. citizens, but also Japanese nationals and
the nationals of third countries) in accordance with the law of the United
States and in a manner not inconsistent with the law of Japan. Figures as
to how this service functions are not available.
III. Taking of Evidence in Japan for
Proceedings in the United States
A.

EVIDENTIARY ASSISTANCE IN GENERAL

Now let us briefly sketch out the framework of Japan's evidentiary
assistance to the United States. Japan is a signatory to the Hague Civil
Procedure Convention, but not the Hague Evidence Convention. On the
other hand, the United States is a signatory to the latter, but not the
former. Therefore, there is no common multilateral Convention as to
evidentiary cooperation ratified by both countries. However, both countries have concluded the bilateral Consular Convention, which provides
for assistance in gathering evidence. Thus, there are two methods of
evidentiary assistance between these countries, namely (1) direct taking
of evidence in Japan by the U.S. consular officer stationed there, and (2)
a request for taking evidence from the U.S. courts to Japanese courts
through diplomatic channels on the basis of bilateral arrangements.
1. Direct Taking of Evidence in Japan
by the U.S. Consul Stationed There

On the basis of article 17(1)(e)(ii) and (iii) of the bilateral Consular
Convention, the U.S. consular officer stationed in Japan may within his
consular district take depositions on behalf of the courts or other judicial
tribunals or authorities of the United States, voluntarily given, and administer oaths to any person in Japan in accordance with the law of the
23.
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United States and in a manner not inconsistent with the law of Japan. He
may obtain copies of or extracts from documents of public registry in
connection with taking of evidence other than deposition (art. 17(l)(f)),
but he may not take other evidence. The U.S. consul takes depositions
within the Consulate General according to the U.S. evidence rule. American attorneys can participate in it. It is said that taking depositions by
the U.S. consuls is so frequently employed that applicants are obliged to
wait for a few months. 24 Figures as to frequency are not available, however.
2. Request for Taking Evidence from the U.S. Courts
to Japanese Courts through Diplomatic Channels

The U.S. courts may request Japanese courts, through diplomatic channels, to provide assistance for the taking of evidence on the basis of
bilateral arrangements for evidentiary assistance as already noted. In addition to the five requirements under the Reciprocal Judicial Assistance
Act, the request for taking evidence must be made in writing, stating (a)
the names of the parties to the litigation, (b) the manner in which the
evidence is to be taken, (c) the name, nationality, and domicile or residence of the person to be examined, and (d) the matters to be investigated.
In regard to criminal matters, the request must be accompanied by a
statement of the essential facts of the case (the Act, sec. 1-2). The letter
of request is forwarded from Japan's Ministry of Foreign Affairs to the
Supreme Court and finally to a district court of Japan that has jurisdiction
over the evidence to be taken. The district court takes evidence in accordance with the Japanese Code of Civil Procedure (Code).
Under the Japanese Code, modeled after the German Code, taking of
evidence is carried out exclusively at the trial stage, unlike American
pretrial discovery. 2 5 Japanese evidentiary rules briefly are as follows:
Examination of evidence may be made even in the case of nonappearance
of a party on the appointed date. As a rule, the court may examine any
person as a witness. In cases where the court is to examine a public
servant as a witness regarding official secrets, it must obtain approval
from the competent supervising government agency. A writ of summons
must state (1) the designation of the parties, (2)the gist of the information
to be examined, and (3) the legal sanction to be imposed in the case of
nonappearance. A witness who fails to appear without justifiable reason
is subject to a nonpenal fine and imprisonment. The court may order that
such witness be taken into custody and produced before the court. A
24. Shimozima, Beikoku Kaiji Tetsuzuki no Tainichi Syogai Mondai [The Impact of the
U.S. Discovery Procedure on Japan], NEW BUSINESS LAW, No. 308, at 52 (1984).
25. See Harada, Civil Discovery under the Japanese Law, in 16 LAW IN JAPAN: AN
ANNUAL

21 (1983).
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witness may refuse to testify in cases where the required testimony relates
to matters that may expose himself, his family, or his employer, or to his
professional secrets. The presiding judge must have a witness sworn in
prior to examination. The judge may, if he deems necessary, cause multiple
witnesses to be questioned simultaneously. Any expert has a duty to give
expert testimony. Documentary evidence is offered by presentation of
the document or by application for a production order addressed to the
person who has possession of the said document. The court may, in cases
where a party refuses to comply with an order to produce a document,
deem the allegation of the other party relating to such document to be
true. The court must, in cases where a third person refuses to comply
with an order to produce documents, impose upon such person, by ruling,
a nonpenal fine. The court may, if it is unable to reach a conclusion upon
a question of fact by examination of evidence, examine the parties themselves. The party to be examined is required to take an oath. Should the
presiding judge deem it necessary to do so, the parties may be ordered
to confront each other, or any witness, in court. In cases where a party
does not respond to a summons, refuses to take an oath, or refuses to
make a statement without justifiable reason, the court may deem the
allegations of the other party to be true. When a party who has taken an
oath is found to have made a false statement, the court must issue a ruling
that such party is subject to a nonpenal fine. In the event that an examination of a party has been conducted, the statement of the party and fact
of administration or nonadministration of an oath must be entered in the
record. Before the Japanese courts, only Japanese attorneys can represent
parties (Code, art. 79).
As above stated, a Japanese court has strong power to take evidence
compulsorily, although a U.S. consular officer can take deposition only
in voluntary manner and obtain copies of documents of public registry
only. Therefore, the consular method is used in cases where the witness
voluntarily cooperates in the taking of evidence; otherwise, the compulsory method by courts is employed.
Table 2 shows that formal requests from the U.S. courts for evidentiary
assistance are quite few in comparison with their requests for service of
TABLE 2

JapaneseEnforcement of Taking Evidence
Requested by U.S. Courts

1953-1978

'79

'80

45 (cases)

1

4

211 (people)
VOL. 23, NO. I
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6

'81

'82

'83

'84
1

7

'85

'86

'87

Total

4

1

56

4

7

237

nationality of 237
witnessess
Japanese

Foreigner

217
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process. It implies that much informal discovery must be carried out in
Japan for proceedings in the United States. Such unauthorized discovery
is deemed to be illegal, however, and a Japanese court would not recognize
or enforce the judgment of the U.S. court based on such discovery because
the judgment would be contrary to Japan's procedural public order (Code,
art. 200(3)). Of course, it would be contrary to estoppel for a Japanese
witness, who cooperated positively in such unauthorized discovery, later
26
to claim the contradiction with procedural public order.
An American lawyer who wishes to conduct discovery formally in Japan
must apply to the Japanese Embassy or Consulate General in the United
States for a special visa. The Japanese Embassy or Consulate General in
the United States will not issue such a special visa to American attorneys
who in the past have conducted unauthorized discovery in Japan. The
nonissuance of a special visa is the sanction to unauthorized discovery
by American lawyers in Japan.
Japan has not yet ratified the Hague Evidence Convention. It is not
clear why in March 1970 Japan ratified the Hague Civil Procedure Convention of 1954 whereas the Hague Evidence Convention was already
adopted in March of the same year. The reason may be found in the
following actual or potential facts: (1) it takes time to prepare for incorporating methods of discovery abroad under the Convention into the
Japanese Code because, for example, the system of a commissioner for
taking evidence provided by article 21 of the Convention does not exist
in Japan; (2) fourteen countries among the eighteen contracting parties
declared not to execute letters of request issued for the purpose of obtaining pretrial discovery; this has not significantly changed since ratification of the Convention and the 1983 amendment of the Federal Rules
of Civil Procedure enabling courts to intervene and restrict it; and (3) as
the majority opinion of Aerospatialecase 27 suggests, as long as the United
States would not first rely on the Hague Evidence Convention, even if
its character is not mandatory, unlike the Hague Service Convention, the
ratification of the Convention would become meaningful.
At any rate, in order to facilitate transnational litigation, Japan should
adopt the Convention in the future, if not the near future. If so, Japan
should declare a reservation with respect to article 23 in whole, or at least
in part. 28 The nature of American pretrial discovery, or "fishing expeditions," still remains party-oriented even after the 1983 amendment of
the Federal Rules of Civil Procedure enabled courts to intervene and
restrict it, 29 and is quite different from the court-oriented way of exam26.
27.
28.
29.
States,

Takakuwa, supra note 12, at 876-81; Kobayashi, supra note 10, at 315-16.
Socijtd Nationale Industrielle Aerospatiale v. U.S. Dist. Ct., 107 S. Ct. 2542 (1987).
Takakuwa, supra note 12, at 868 n. 11; Kobayashi, supra note 10, at 320.
Rosenberg, The End of the Era of Expansion of PretrialDiscovery in the United
JOURNAL OF CIVIL PROCEDURE, No. 31, at XV (1984).
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ining evidence in Japan. Although at a Special Committee meeting on the
operation of the Hague Evidence Convention the U.S. delegate defended
pretrial discovery as "part of the trial process, conducted under the supervision and with the active participation of the court," and following
the restriction of scope of the reservation by the U.K. delegation who
himself had proposed the provisions of article 23,30 the Permanent Bureau
proposed to limit the scope of reservation under article 23 to "those cases
where the lack of specificity in the Letter of the Request was such that
it did not permit sufficient identification of the documents to be produced
or examined," 31 it does not seem that American practice of pretrial discovery has significantly changed.
B.

THE SCOPE OF EVIDENTIARY ASSISTANCE

I. Assistance in Foreign "Civil or Commercial Matters"
At a special committee meeting on the operation of the Hague Evidence
Convention in 1978, it was discussed whether tax and administrative matters are characterized as "civil or commercial" matters. The same problem had occurred with regard to the Hague Service Convention. Unlike
the simple transmission of documents, Central Authorities have adopted
a narrow interpretation in the case of taking of evidence in which the
requested authorities participate much more directly in the proceeding.
Among Contracting States, the U.S. Central Authority is unique in interpreting the term "civil or commercial" liberally so as to consider any
32
legal proceeding that is not criminal as "civil or commercial."
The Reciprocal Judicial Assistance Act of Japan provides assistance to
requests from a foreign court only; therefore, the U.S. quasi-judicial tribunals such as the FTC or SEC are not entitled to obtain judicial assistance
from Japanese courts directly. As to administrative assistance, the Japan
Fair Trade Commission has not yet concluded with the U.S. antitrust
authorities an agreement regarding mutual cooperation on antitrust matters, whereas the Director-General of the Securities Bureau of the Japanese Ministry of Finance signed a memorandum on the sharing of
surveillance and investigative information on international securities
transactions involving the United States and Japan with the Chairman of
33
the U.S. SEC.

30. Edwards, Taking of Evidence Abroad in Civil or Commercial Matters, 18 INT'L &
COMp. L.Q. 650 (1969).
31. 25 Cal. App. 3d at 400, 420-21.
32. Id. at 400, 419.
33. Memorandum of the U.S. SEC and the Securities Bureau of the Japanese Ministry
of Finance on the Sharing of Information, May 23, 1986, 25 I.L.M. 1429-30 (1986).
VOL. 23, NO. I

SYMPOSIUM: JUDICIAL ASSISTANCE

23

There is no Japanese judgment adjudicating whether Japanese courts
will allow the taking of evidence in Japan in connection with private
antitrust litigation being held in the United States. A private U.S. antitrust
action will, however, be regarded as a "civil or commercial matter" for
the purpose of discovery. On the other hand, even so, the Japanese courts
might, by article 200(3) of the Code, refuse the recognition and enforcement of a U.S. judgment based on such discovery because the judgment
granting treble damages might be adjudicated to be inconsonant with
public order of Japan.
The following four U.S. cases relating to antitrust laws, the Shipping
Act, and taxation indicate the Japanese Government's negative attitude
towards U.S. orders to produce documents located outside the United
States.
With respect to the case of Grand Jury Investigation of the Shipping
Industry,34 the Government of Japan made a diplomatic protest against

the U.S. Department of State as follows:
The subpoenas duces tecum issued in connection with the Grand Jury investigation of the shipping industry initiated by the United States Department of
Justice purporting to require Japanese shipping companies to produce documents located in Japan are not in conformity with established principles of
international law and the authority of the said subpoenas does not extend to
any documents which might be found within the territorial jurisdiction of Japan.

The Japanese Government reiterated the same opinion when the Federal
Maritime Commission (FMC) made investigation in the case of Montship
Lines Ltd.

35

In the case of Mitsui Steamship Co. v. FMC, in which an examiner

directed the Japanese steamship company to produce for inspection and
copying the information specified, the Japanese Minister of Transportation strongly instructed the company not to submit any documents located
outside the United States, stating:
It is well established international custom and practice that the U.S. Government if it desires to obtain documents located outside the United States, must
obtain them through the judicial authorities of a foreign country wherein such
documents are located. The attempt of the U.S. Government compelling you
to produce documents located outside the United States would therefore constitute an act in disregard of this well established international practice.

The FMC, however, decided that "we are aware of no international custom or practice that would require the United States Government to resort
to the courts of another country to obtain information needed in the
'36
exercise of its sovereign jurisdiction and functions."
34. 186 F. Supp. 298 (D.D.C.1960).

35. 295 F.2d 147 (D.C.Cir. 1961).
36. 7 F.M.C. 248, 252, 254 (1962).
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In the case of United States v. Toyota Motor Corp., in which an Internal

Revenue Service (IRS) summons requested the Japanese automobile manufacturer to provide all orders, directives, instructions, commands, and
regulations issued to its American sales subsidiary for each of specified
years, the court held:
The use of letters rogatory has also been proposed as an alternative, but must
be rejected. Because the IRS is not a "tribunal," it is not authorized to directly
transmit letters rogatory to a foreign court. Although respondents argue that
an IRS summons can be converted into a letter rogatory by virtue of the
provisions of 26 U.S.C. § 7604, this position is unsound. As Judge Friendly
observed in rejecting a similar argument, the statutory requirement of judicial
enforcement of IRS summons "does not convert our own tax assessors into a
'tribunal'...." Furthermore, since it is not at all clear that a letter rogatory
issued in this manner would be recognized by a Japanese court, it is impossible
to conclude that this method is a "substantially equivalent" alternative to en37
forcement of the summons.

Requests from the U.S. bankruptcy courts would be allowed as valid
by Japanese courts. Assistance would be declined if the results of requests
in civil or commercial matters is to be used in other proceedings, especially
of a criminal or administrative nature.
In addition to judicial assistance in criminal matters on the basis of the
Reciprocal Judicial Assistance Act, the Act for International Assistance
in Investigation 38 provides evidence necessary to investigation of criminal
matters for a requesting foreign State and the International Criminal Police
Organization provided that the request for assistance meets the following
criteria:
(i) The offense for which assistance in investigation is requested is
not a political offense.
(ii) When the act constituting the offense for which assistance is requested would constitute an offense in the laws, regulations, or
ordinances of Japan.
(iii) The requesting State must assure reciprocal assistance in investigation if requested by Japan.
(iv) In the case of a request for the examination of a witness or the
submission of seizeable evidentiary materials, the requesting State
must clearly demonstrate in writing that the evidence is indispensable to the investigation (Act, sec. 2).
(v) When the Minister determines conditions that the requesting State
shall observe in relation to the use or return of evidence taken in
Japan, the requesting State must observe the said conditions (Act,
sec. 13 (6)).
37. 569 F. supp. 1158, 1163 (C.D. Calif. 1983) (citations omitted).
38. Law No. 69 of May 29, 1980.
VOL. 23, NO. I

SYMPOSIUM: JUDICIAL ASSISTANCE

(vi)

25

Documents written in a foreign language must be appended with
their translation into Japanese (Regulations for International Assistance in Investigation, sec. 2).

2. Documents

As mentioned above, the Reciprocal Judicial Assistance Act renders
the following required specificity in documentary request as one of six
conditions for judicial assistance:
The request to take evidence shall be made in writing, stating (a) the names of
the parties to the litigation, (b) the manner in which the evidence is to be taken,
(c) the name, nationality and domicile or residence of the person to be examined,
and (d) the matters to be investigated. In regard to criminal matters, the request
shall be accompanied by a statement of the essential facts of the case.
In the case of United States v. Toyota Motor Corp. the court held as
to specificity in documentary request as follows:
Item 15 of the summonses requires the respondent to:
Provide all orders, directives, instructions, commands, and regu-

lations issued to Toyota Motor Sales, U.S.A., Inc. by Toyota Motor
Co. Ltd., and Toyota Motor Sales Co., Ltd. for each of the fiscal
years 1975, 1976, 1977 and 1978.
Section 7603 mandates that an IRS summons describe the documents
to be produced "with reasonable certainty." A request for all orders,
directives, instructions, commands and regulations issued to the
subsidiary by its parent corporations does not satisfy this statutory
requirement. Item 15 does not describe the records requested with
sufficient particularity to enable the respondents to identify which
documents are sought. Furthermore, many of the documents encompassed within the scope of this request are irrelevant to the
purpose of the IRS audit. Accordingly, this request may not be
39
enforced as presently formulated.

As pointed out above, the Permanent Bureau of the Hague Conference
on Private International Law proposed as to specificity: "The reservation
[under Art. 23 of the Hague Evidence Convention] could reasonably be
applied only in those cases where the lack of specificity in the Letter of
Request was such that it did not permit sufficient identification of the
documents to be produced or examined." If Japan ratifies the Convention,
it should declare its reservation with even this restricted scope.
3. Oral Testimony
Japanese courts take a rather liberal view as to the degree of admissibility of evidence sought so as to admit hearsay evidence under cross-

examination of a witness. Concerning the order of examination, as a rule,
39. 569 F. Supp. at 1161.
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a witness is first examined by the party who requested the examination
of such witness, and then by the opposing party after such examination
has been concluded. The presiding judge may examine the witness after
the examination by both parties has been concluded. The presiding judge
may, however, if he deems it necessary, examine the witness or permit
any of the parties to examine the witness at any time. The presiding judge
may exclude testimony in such cases where it relates to matters that have
no relevance to the issues (Code, art. 294).
C.

FORM OF REQUEST

The Reciprocal Judicial Assistance Act makes it a prerequisite for the
assistance of taking evidence that the letter of request and accompanying
documents be translated into Japanese. No system of sworn translators
exists in Japan. Translators can easily be found in large cities of Japan.
D.

PRESENTATION OF REQUESTS

The request must be made through diplomatic channels. The letter of
request is forwarded from Japan's Minister of Foreign Affairs to the Supreme Court and finally to a district court that has jurisdiction over a
witness in the case of oral testimony.
E.

PROCEDURES FOR TAKING EVIDENCE

1. Deposition

A U.S. consular officer stationed in Japan may take deposition of not
only American citizens but also Japanese nationals and nationals of third
countries at the Consulate General in accordance with the U.S. evidentiary rules and in a manner not inconsistent with the law of Japan. He
can administer oaths. American lawyers representing the party may participate in the depositions.
On the other hand, only Japanese attorneys can represent both parties
(Code, art. 79) when the deposition is taken before a court where judges
examine a witness. The writ of summons must state (1) the designation
of the parties, (2) the gist of information to be examined, and (3) the legal
sanction to be imposed in the cases of nonappearance. The presiding judge
must have a witness to read the written oath. Judges and court clerks
summarize the statements of witnesses, which are often tape-recorded,
but a stenographer is not always employed.
2. Compulsion

A witness who defaults without justifiable reason has, by court ruling,
to bear the costs arising thereon, and further is assessed a nonpenal fine
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not exceeding one hundred thousand yen, or punished by a fine of the
same amount and/or imprisonment, according to the circumstances. The
court may order that such witness be taken into custody and produced
before the court. In cases where a sworn party has made a false statement,
the court administering the oath must impose a nonpenal fine not exceeding one hundred thousand yen.
No sanctions are available to consular officers.
3. Privilege

A witness may refuse to testify in cases in which the required testimony
relates to matters that may expose himself, his family, or employer to
criminal prosecution or punishment. He may also refuse to testify in
cases where (1) he is questioned as to the knowledge of facts that, he,
being or having been, a doctor, dentist, pharmacist, mid-wife, attorney,
patent attorney, notary, or an occupant of a post connected with religion,
has obtained in the exercise of professional duties and which facts should
remain secret, and (2) he is questioned with respect to matters relating
to technical or professional secrets (Code, arts. 280, 281). In the case
of United States v. Matsumura40 the U.S. Customs Court requested the

Osaka District Court to examine a witness, Mr. Matsumura, Managing
Director of Matsushita Electronics Co., about the direct labor cost and
sales expenses of electron tube manufactured by it in connection with
the case of Mitsui & Co., Ltd. v. United States pending before the court.

The Osaka High Court supported the judgment of the District Court,
holding that only trade secrets worthy of protection are entitled to the
privilege of refusing to testify. The court limited such trade secrets to
those disclosures which would incur serious disadvantage to a company.
The items to be examined in this case fell under the definition of such
trade secrets.
4. Transmission of Deposition Transcripts and Documents

Deposition transcripts and documents taken by Japanese courts are
forwarded through diplomatic channels to the U.S. court that issued the
letters rogatory.
F.

BLOCKING STATUTES

Japan has not yet enacted a blocking statute against the extraterritorial
application of the U.S. antitrust laws. As the case of Mitsui Steamship
Co. v. FMC shows, however, Japanese Ministers may instruct Japanese

40. Judgment of Osaka High Court on July 12, 1973. 737 Hanrei Jiho 49.
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companies not to comply with U.S. orders to produce documents located
outside the United States, by administrative guidance that has almost the
same function as law to Japanese companies.

Appendix
Act Relating to the Reciprocal Judicial Assistance to be Given at
the Request of Foreign Courts
Law No. 63 of March 13, 1905, as amended by Law No. 7
of March 29, 1912, and by Law No. 17 of March 22, 1983.

Section 1
A Court shall, at the request of a Foreign Court, render judicial assistance in
serving documents or taking evidence in connection with cases on civil or criminal
matters.
The said judicial assistance shall be given by the District Court which has
jurisdiction over the place where the required proceedings are to take place.
Section 1-2
The said judicial assistance shall be rendered under the following conditions:

I. The request shall be made through diplomatic channels.
2.

The request for the service of documents shall be made in writing,
stating the name, nationality, and domicile or residence of the person
on whom the documents are to be served.
3. The request to take evidence shall be made in writing stating the
names of the parties to the litigation, the manner in which the evidence is to be taken, the name, nationality, and domicile or residence
of the person to be examined, and the matters to be investigated. In
regard to criminal matters, the request shall be accompanied by a
statement of the essential facts of the case.
4. In case the letter of request and documents annexed thereto are not
written in the Japanese language, translation thereof into Japanese
shall be appended to the original.
5. The State to which the Court making the request belongs shall guarantee the payment of the expenses incurred in the execution of the
letter of request.
6. The State to which the Court making the request belongs shall assure
that it could render judicial assistance in the same or similar matters
if so requested by the Japanese courts.
In case where treaties or other documents of similar nature provided otherwise
than as mentioned in the preceding paragraph, such provisions shall prevail.
Section 2
In case the execution of the letter of request falls within the jurisdiction of a Court
other than that to which the request has been made, the latter shall transfer the
same to the proper Court.
Section 3
The letter of the request shall be executed in accordance with the laws of Japan.
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